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JUSTICE COMMITTEE 
 

AGENDA 
 

26th Meeting, 2018 (Session 5) 
 

Tuesday 23 October 2018 
 
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 8 in private. 
 
2. Post-legislative scrutiny of the Police and Fire Reform (Scotland) Act 

2012: The Committee will take evidence from— 
 

Chief Superintendent Ivor Marshall, President, Association of Scottish 
Police Superintendents; 
 
Stuart Aitken, Acting Chair for the Scottish Fire and Rescue Service, Fire 
and Rescue Services Association; 
 
Chris McGlone, Executive Council Member, Fire Brigades Union; 
 
Calum Steele, General Secretary, Scottish Police Federation; 
 
Derek Jackson, Branch Secretary, Scottish Fire and Rescue Service 
Branch, Unison Scotland. 
 

3. Pre-Budget Scrutiny: The Committee will take evidence as part of its Pre-
Budget Scrutiny from— 

 
Humza Yousaf, Cabinet Secretary for Justice, Neil Rennick, Director of 
Justice, Willie Cowan, Deputy Director, Criminal Justice, and Donna Bell, 
Deputy Director, Police Division, Scottish Government; 
 
Rt Hon James Wolffe QC, Lord Advocate, and David Harvie, Crown Agent 
and Chief Executive, Crown Office and Procurator Fiscal Service. 
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4. Offensive Weapons Bill (UK Parliament legislation): The Committee will take 
evidence on legislative consent memorandum LCM-S5-17 from— 

 
Humza Yousaf, Cabinet Secretary for Justice, Philip Lamont, Criminal 
Justice Division, and Isobel Joiner, Directorate for Legal Services, Scottish 
Government. 
 

5. Crime (Overseas Production Orders) Bill (UK Parliament legislation): The 
Committee will take evidence on legislative consent memorandum LCM-S5-18 
from— 

 
Humza Yousaf, Cabinet Secretary for Justice, Neil Devlin, Police Division, 
and Louise Miller, Directorate for Legal Services, Scottish Government. 
 

6. European Union (Withdrawal) Act 2018: The Committee will consider a 
proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposals— 

 
The Law Enforcement and Security (Amendment) (EU Exit) Regulations 
2018. 
 

7. Justice Sub-Committee on Policing: The Committee will consider a report 
back from the Sub-Committee meeting held on 4 October 2018. 

 
8. Subordinate legislation: The Committee will consider its approach to the 

forthcoming Drug Driving (Specified Limits) (Scotland) Regulations 2018 [draft]. 
 
 

Stephen Imrie 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: justiceCommittee@parliament.scot 
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The papers for this meeting are as follows— 
 
Agenda item 2  

Paper by the clerk - Police and Fire Reform (Scotland) Act 
2012 
 

J/S5/18/26/1 

Private paper - Police and Fire Reform (Scotland) Act 2012 
 

J/S5/18/26/2 (P) 

Agenda item 3  

Private paper - Pre-budget scrutiny 
 

J/S5/18/26/3 (P) 

Agenda item 4  

Paper by the clerk - Offensive Weapons Bill LCM 
 

J/S5/18/26/4 

Agenda item 5  

Paper by the clerk - Crime (Overseas Production Orders) Bill 
LCM 
 

J/S5/18/26/5 

Agenda item 6  

Paper by the clerk - EU (Withdrawal) Act 2018 
 

J/S5/18/26/6 

Agenda item 7  

Paper by the clerk - Justice Sub-Committee on Policing 
 

J/S5/18/26/7 

Agenda item 8  

Private paper - Drug Driving (Specified Limits) (Scotland) 
Regulations 2018 
 

J/S5/18/26/8 (P) 
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Justice Committee 
 

26th Meeting, 2018 (Session 5), Tuesday 23 October 2018 
 

Post-legislative scrutiny of the Police and Fire Reform (Scotland) Act 2012 
 

Note by the clerk 
 

Introduction 

1. The Scottish Parliament's Justice Committee is undertaking post-legislative 
scrutiny of the Police and Fire Reform (Scotland) Act 2012. The 2012 Act created 
a single police service and a single fire and rescue service, replacing the eight 
police forces and the eight fire brigades that had existed previously. 

2. The Committee is to examine whether: 

 the policy intentions of the Police and Fire Reform (Scotland) Act 2012 have 
been realised and are being delivered in relation to the police service and the 
fire and rescue service; and whether  

 any further policy or legislative changes are required to improve the 
effectiveness of the Police and Fire Reform (Scotland) Act 2012.  

3. There will be one panel evidence session on 23 October.  The purpose is to 
explore whether the legislation and the policy intentions of the reform of the 
police and fire and rescue services are being met. The panel will explore the 
views of the police and fire and rescue services’ unions and staff associations. 

Justice Committee consideration 

4. At its meeting on 23 October 2018, the Committee will hear from one panel of 
witnesses. This is the Committee’s fourth evidence session on the 2012 Act. The 
panel will comprise representatives of the Scottish Police Federation, the 
Association of Scottish Police Superintendents, Unison Police Staff Scotland, the 
Fire Brigades Union, and the Fire and Rescue Services Association. Written 
submissions from the witnesses can be found here.  

5. At its meeting of 18 September 2018, the Committee held a roundtable evidence 
session. It heard from Chief Superintendent Ivor Marshall, President, Association 
of Scottish Police Superintendents, Councillor Elena Whitham, Spokesperson for 
Community Wellbeing, and Mike Callaghan, Policy Manager, COSLA, Denise 
Christie, Scottish Regional Secretary, Fire Brigades Union Scotland, Sandy 
Brindley, Chief Executive, Rape Crisis Scotland, and Professor Nick Fyfe, 
Founding Director, Scottish Institute for Policing Research.  

6. At its meeting on 25 September 2018, the Committee heard from two panels of 
witnesses. It heard from Police Scotland, Fife Council, West Lothian Council, the 
Auditor General for Scotland, and Her Majesty’s Inspector of Constabulary in 
Scotland.  

http://www.legislation.gov.uk/asp/2012/8/contents/enacted
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/108700.aspx
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7. At its meeting on 2 October 2018, the Committee heard from the Scottish Police 
Authority and Police Scotland.  

8. The Committee’s remaining evidence sessions on the 2012 Act are scheduled for 
30 October, 6 and 13 November 2018. 

9. Official Reports of all meetings will be published on the Committee’s webpage. 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/99796.aspx
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Justice Committee 
 

26th Meeting, 2018 (Session 5), Tuesday 23 October 2018 
 

Legislative Consent Memorandum – Offensive Weapons Bill 
 

Note by the clerk 
 

Introduction 
 
1. The Offensive Weapons Bill 2017-19 is a UK Government Bill introduced in the 

House of Commons on 20 June 2018. Its second reading was held on 27 June 
2018. The Bill is currently at Report Stage. MPs were scheduled to debate the 
remaining stages of the Offensive Weapons Bill in the House of Commons on 
Monday 15 October 2018 but this been postponed. 
 

2. The key changes that the Bill would make are as follows: 
 

 a new offence of possessing a corrosive substance in a public place; 

 a new offence of selling certain harmful corrosive products to under18s; 

 new restrictions on online sales of bladed articles and corrosive products, 
including restrictions on deliveries to residential premises; 

 a new offence of possessing certain offensive weapons in public (the 
weapons concerned are already subject to restrictions on their sale, 
manufacture and importation); 

 reclassifying certain firearms as “prohibited weapons” under section 5 of 
the Firearms Act 1968. 

 
3. The Bill’s territorial extent is complex, as the Bill covers a mixture of reserved and 

devolved policy matters. As such, certain provisions in the Bill are subject to 
legislative consent by the Scottish Parliament. 
 

Legislative consent process 
 

4. The process for considering consent to the relevant provisions in a UK Bill 
essentially commences with the publication, normally by the Scottish 
Government, of a Legislative Consent Memorandum (LCM). These LCMs relate 
to Bills under consideration in the United Kingdom Parliament which contain what 
are known as “relevant provisions”. These provisions could: 
 

 change the law on a “devolved matter” (an area of policy which the UK 
Parliament devolved to the Scottish Parliament in the Scotland Act 1998); 
or 

 alter the “legislative competence” of the Scottish Parliament (its powers to 
make laws) or the “executive competence” of Scottish Ministers (their 
powers to govern). 

 
5. Under an agreement known as the “Sewel Convention”, the UK Parliament will 

not normally pass Bills that contain relevant provisions without first obtaining the 
consent of the Scottish Parliament. The consent itself is given through a motion 

https://services.parliament.uk/Bills/2017-19/offensiveweapons.html
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(a Legislative Consent Motion) which is taken in the Chamber – but the detailed 
scrutiny is undertaken by a Scottish Parliament committee on the basis of a 
memorandum. The motion must normally be decided on before the Bill reaches 
its final amending stage at the UK Parliament in the House in which it was first 
introduced. On occasion, a memorandum is lodged which invites the Parliament 
to note that the Scottish Government does not intend to lodge a legislative 
consent motion on a particular bill. 
 

6. The detailed procedure for scrutiny of Legislative Consent Memorandums and 
Motions is set out in Chapter 9B of the Parliament’s standing orders. 

 
Offensive Weapons Bill – LCM 
 
7. On 3 September, the Scottish Government lodged an LCM in relation to this Bill; 

see Annex for a link to the LCM. 
 

8. The LCM was referred to the Justice Committee for its consideration. 
 

9. Today’s meeting of the Committee gives members and opportunity to question 
the Cabinet Secretary for Justice on his recommendation that the Scottish 
Parliament should give its consent to the relevant provisions in the Offensive 
Weapons Bill. 

 
Views of the Delegated Powers and Law Reform Committee 
 
10. The Scottish Parliament’s Delegated Powers and Law Reform Committee has 

also considered the relevant provisions in the Bill, publishing its report on 
2 October.  
 

11. In its report, the Delegated Powers and Law Reform Committee raised no 
substantive issues to bring to the attention of the Justice Committee. 

 
Action 
 
12. Members are invited to question the Cabinet Secretary for Justice and then 

consider whether to agree with the recommendation that the Scottish 
Parliament should give its consent to the relevant provisions in the 
Offensive Weapons Bill. Should this be the case, the Convener will arrange 
for the publication of a short, factual report to this effect. 

 
  

https://digitalpublications.parliament.scot/Committees/Report/DPLR/2018/10/2/Legislative-Consent-Memorandum--Offensive-Weapons-Bill#Introduction
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ANNEX 
 
The Scottish Government’s LCM for the Offensive Weapons Bill can be found at: 
 
http://www.parliament.scot/S5ChamberOffice/SPLCM-S05-17.pdf 
 
 

 

http://www.parliament.scot/S5ChamberOffice/SPLCM-S05-17.pdf
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Justice Committee 
 

26th Meeting, 2018 (Session 5), Tuesday 23 October 2018 
 

Legislative Consent Memorandum – Crime (Overseas Production Orders) Bill 
 

Note by the clerk 
 

Introduction 
 
1. The Crime (Overseas Production Orders) Bill is a UK Government Bill introduced 

in the House of Lords on 27 June 2018. The Bill is currently at Report Stage. 
 

2. A briefing note prepared by the House of Lords‟ Library states: 
 

“Electronic information is increasingly important for the investigation and 
prosecution of criminal offences. The companies that provide services which 
generate or store this data are often located outside the UK, particularly in the 
United States. UK law enforcement agencies and prosecutors can request 
electronic data from overseas for evidential use through the mutual legal 
assistance treaty (MLAT) process, but such requests can take many months. 
 
The Bill would enable law enforcement agencies and prosecutors to apply 
through the UK courts for a court order requiring service providers outside the 
UK to produce or grant access to electronic data for the purposes of 
investigating and prosecuting serious crimes. Such an order would be known 
as an „overseas production order‟. An application for an overseas production 
order could only be granted if a judge was satisfied that the data was likely to 
be of substantial value to the criminal proceedings or investigation for which it 
was being requested, and that it would be in the public interest. 
 
Applications for an overseas production order could only be made if there was 
an international agreement in place between the UK and the territory where 
the relevant provider was based. To date, no such agreements have been 
concluded, but the UK has been negotiating a bilateral data-sharing 
agreement with the United States since 2015. The US passed the Clarifying 
Lawful Overseas Use of Data Act (the CLOUD Act) in March 2018 which 
provides authorisation for the US to conclude international agreements 
through which foreign governments can seek data directly from US 
companies without each request having to be reviewed by the US 
Government. 
 
The [UK] Government has stated that the Bill would bring into line the powers 
of the courts to seek access to data stored by companies based in the UK 
with those based in territories with which the UK has a relevant international 
agreement.” 

 
3. The Bill‟s territorial extent is complex, as the Bill covers a mixture of reserved and 

devolved policy matters, such as the role of the Lord Advocate. As such, certain 
provisions in the Bill are subject to legislative consent by the Scottish Parliament. 

https://services.parliament.uk/bills/2017-19/crimeoverseasproductionorders.html
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/LLN-2018-0076
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Legislative consent process 

 
4. The process for considering consent to the relevant provisions in a UK Bill 

essentially commences with the publication, normally by the Scottish 
Government, of a Legislative Consent Memorandum (LCM). These LCMs relate 
to Bills under consideration in the United Kingdom Parliament which contain what 
are known as “relevant provisions”. These provisions could: 
 

 change the law on a “devolved matter” (an area of policy which the UK 
Parliament devolved to the Scottish Parliament in the Scotland Act 1998); 
or 

 alter the “legislative competence” of the Scottish Parliament (its powers to 
make laws) or the “executive competence” of Scottish Ministers (their 
powers to govern). 

 
5. Under an agreement known as the “Sewel Convention”, the UK Parliament will 

not normally pass Bills that contain relevant provisions without first obtaining the 
consent of the Scottish Parliament. The consent itself is given through a motion 
(a Legislative Consent Motion) which is taken in the Chamber – but the detailed 
scrutiny is undertaken by a Scottish Parliament committee on the basis of a 
memorandum. The motion must normally be decided on before the Bill reaches 
its final amending stage at the UK Parliament in the House in which it was first 
introduced. On occasion, a memorandum is lodged which invites the Parliament 
to note that the Scottish Government does not intend to lodge a legislative 
consent motion on a particular bill. 
 

6. The detailed procedure for scrutiny of Legislative Consent Memorandums and 
Motions is set out in Chapter 9B of the Parliament‟s standing orders. 

 
Crime (Overseas Production Orders) Bill – LCM 
 
7. On 7 September, the Scottish Government lodged an LCM in relation to this Bill; 

see Annex for a link to the LCM. 
 

8. The LCM was referred to the Justice Committee for its consideration. 
 

9. Today‟s meeting of the Committee gives members and opportunity to question 
the Cabinet Secretary for Justice on his recommendation that the Scottish 
Parliament should give its consent to the relevant provisions in the Crime 
(Overseas Production Orders) Bill. 

 
Views of the Delegated Powers and Law Reform Committee 
 
10. While this Bill contains regulation-making powers, they are for the Secretary of 

State to make and therefore the Bill‟s provisions do not engage the remit of the 
Delegated Powers and Law Reform Committee. 
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Action 
 
11. Members are invited to question the Cabinet Secretary for Justice and then 

consider whether to agree with the recommendation that the Scottish 
Parliament should give its consent to the relevant provisions in the Crime 
(Overseas Production Orders) Bill. Should this be the case, the Convener 
will arrange for the publication of a short, factual report to this effect. 
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ANNEX 
 
The Scottish Government‟s LCM for the Crime (Overseas Production Orders) Bill 
can be found at: 
 
http://www.parliament.scot/S5ChamberOffice/SPLCM-S05-18.pdf  
 

 

http://www.parliament.scot/S5ChamberOffice/SPLCM-S05-18.pdf
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Justice Committee 
 

26th Meeting, 2018 (Session 5), Tuesday 23 October 2018 
 

European Union (Withdrawal) Act 2018 – Consent to UK Statutory Instruments 
 

Note by the clerk 
 

Introduction 
 
1. Members will be aware that the UK Parliament has recently passed the European 

Union (Withdrawal) Act 2018, which has now received Royal Assent. The Act 
paves the way for the UK and Scottish parliaments to begin the process of 
considering regulations to convert non-domestic EU law into UK law, which will 
need to be implemented speedily and flexibly.  
 

2. Members will recall that the process by which the UK leaves the EU requires 
consideration to be given as to whether the current body of law within the UK 
needs to be amended to reflect the fact that the UK will no longer be a member of 
the EU after exit day. At present, there are many references in regulations, for 
example, to EU bodies and the EU itself that will no longer be applicable after the 
UK has left the EU. 
 

3. Some of the necessary changes to the statute book will be done through Scottish 
Statutory Instruments (SSIs) in the usual way. However, a number will be done 
through Statutory Instruments (SIs) passed in the UK Parliament with the consent 
of the Scottish Parliament based on the recommendation of the Scottish 
Government (SI notifications). Consent will be sought as these SIs will make 
changes to devolved powers and/or executive competences. Such changes 
should be broadly technical in nature. Protocols governing arrangements for both 
of these processes have been agreed to with the Scottish Government. 
 

The Law Enforcement and Security (Amendment) (EU Exit) Regulations 2018 
 

4. At today‟s meeting, members will consider the SI notification from the Scottish 
Government for the Law Enforcement and Security (Amendment) (EU Exit) 
Regulations 2018. 
 

5. The proposed Regulations relate to retained EU law in the area of security, law 
enforcement and criminal justice. Their purpose is to provide technical fixes to UK 
legislation to deliver a functioning statute book on exit. The regulations will revoke 
or amend retained directly applicable EU legislation and domestic legislation for 
EU security, law enforcement and criminal justice measures where no negotiated 
agreement is reached with the EU – i.e. the „no deal‟ scenario. 
 

6. The proposed Regulations are due to be laid in the UK Parliament in mid-
November. 
 

7. The proposed Regulations cover a wide number of policy areas as set out in the 
Scottish Government‟s SI notification: 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_JusticeCommittee/General%20Documents/EU_Justice_-_Notification_to_Scottish_Parliament_-_HO_SI_-_1_October_201....pdf
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Child Pornography 
 
The proposed Regulations revoke Council Decision 2000/375/JHA to combat 
child pornography on the internet. This Decision requires member states to 
take actions to tackle the production, possession and distribution of „child 
pornography‟ on the internet. 
 
Cross Border Surveillance 
 
Regulation of Investigatory Powers Act 2000 – section 76A. 
 
The proposed provision relates to emergency cross border surveillance 
arrangements to enable foreign police officers to continue their operations in 
Scotland (and the rest of the UK) in implementation of the UK's obligations 
under the article 40(2) of the Schengen Convention. Article 40(2) of the 
Convention requires police officers from one country to be enabled (where 
necessary and subject to conditions) to continue their surveillance operations 
in another country for up to 5 hours where a suspect unexpectedly crossed 
the border. The provision covers exceptional circumstances where it is not 
reasonably practicable for cooperation to allow surveillance under the 
Regulation of Investigatory Powers (Scotland) Act 2000. 
 
Judicial Co-operation and Police Powers 
 
Eurojust 

 
Council Decision 2002/187/JHA of 28 February 2002 sets up Eurojust with a 
view to reinforcing the fight against serious crime. This measure establishes a 
unit, referred as “Eurojust”, as a body of the EU. Eurojust‟s objectives are: to 
stimulate and improve the coordination, between competent authorities of the 
Member States; to improve cooperation between the competent authorities of 
the Member States, in particular by facilitating the execution of requests for, 
and decisions on, judicial cooperation; and to further support the competent 
authorities of the Member States in order to render their investigations and 
prosecutions more effective. 
 
Exchange of Information and Intelligence between Law Enforcement 
Authorities 
and Disclosure in Foreign Proceedings 
European Criminal Record Information System (ECRIS); 
European Judicial Network (EJN) 
Europol 
PRUM 
Schengen Information System (SIS II) 
EU-Lisa – EU agency for the operational management of large scale IT 
systems in 
the area of freedom, security and justice 
European Agency for Law Enforcement Training (CEPOL) 
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These are all tools in the data and intelligence sharing and co-operation 
arrangements in the EU in which the UK participates and allows for the 
effective sharing of criminal records, judicial advice, alerts, expertise and 
intelligence across member states. The proposed Regulations repeal and 
amend various pieces of EU and UK legislation on data and information and 
intelligence sharing as follows. Scotland‟s participation in these measures has 
been via the UK, as the competent member state, and the legislation covers a 
complex mix of reserved and devolved matters: 
 

 ECRIS – Council Decision 2009/316/JHA on the establishment of the 
European Criminal Records Information System and the associated 
domestic legislation, Part 6 of the Criminal Justice and Data protection 
(Protocol No.36) Regulations 2014 which sets out the UK legislative 
framework for the computerised exchange of information on 
convictions in the EU, designating the central authority for the whole of 
the UK and the obligations around storing information and procedures 
to be followed. 

 Council Decision 2008/976 establishing the European Judicial Network 
This measure provides for a network of judicial contact points to 
improve judicial cooperation between EU Member States particularly in 
actions to combat forms of serious crime. 

 Regulation (EU) No.1077/2011 establishing a European Agency for the 
operational management of large-scale IT systems in the area of 
freedom, justice and security 

 Regulation (EU) 2016/794 on the European Agency for Law 
Enforcement Cooperation (Europol); Commission Decision (EU) 
2017/388 confirming the participation of the UK in Regulation (EU) 
2016/794 and other EU Council Decisions related to the operation of 
Europol. 

 Part 5 of the Criminal Justice and Data Protection (Protocol No.36) 
Regulations 2014 which provides in relation to information exchange 
and use of data. This is the UK wide domestic legislation associated 
with Council Framework Decision 2006/960/JHA on simplifying the 
exchange of information and intelligence between law enforcement 
authorities of member states of the EU. It also has provision relating to 
information received by Joint Investigation Teams. 

 PRUM - Council Decisions 2008/615 and 2008/616 on the stepping up 
of cross border co-operation in combatting terrorism and cross-border 
crime through the automated exchange of DNA, dactyloscopic and 
vehicle registration data. 

 SIS II – Council Decisions relating to the UK participation in the 
Schengen acquis in so far as they relate to the Schengen Information 
System and Council and Commission Decisions relating to the 
establishment, operation, use and data protection of SIS II. 

 Council Decision 2005/681/JHA establishing the European Police 
College to train senior officers of police forces of Member States. 
(CEPOL). Note that this is simply a tidying up exercise as the UK no 
longer participates in CEPOL. 
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Football Disorder 
 
Council Decisions 2002/348/JHA and 2007/412/JHA both concerning security 
in connection with football matches with an international dimension. The 
Decisions require the setting up of football information points for co-ordinating 
and facilitating police information exchange in connection with football 
matches with an international dimension. 
 
Joint Investigation Teams 
 
Council Framework Decision 2001/465/JHA sets the EU Framework for the 
setting up of Joint Investigation Teams. It enables the competent authorities of 
two or more Member States to agree to set up a joint investigation team for a 
specific purpose and a limited period, which may be extended by mutual 
consent, to carry out criminal investigations in one or more of the Member 
States setting up the team. The composition of the team is set out in the 
agreement. The proposed Regulations include amendments to Part 5 of the 
Criminal Justice and Data Protection (Protocol No.36) Regulations 2014 
which provides in relation to information exchange and use of data by JITs 
and to a provision in the Police and Fire Reform (Scotland) Act 2012 relating 
to JITs. 
 
Mutual Legal Assistance in Criminal Matters 
 
Directive 2014/41/EU on the European Investigation Order was implemented 
across the UK by the Criminal Justice (European Investigation Order) 
Regulations 2017. The Directive sought to streamline requests for mutual 
legal assistance requests between EU member states for the purpose of 
obtaining evidence for use in criminal investigations or proceedings. There are 
also consequential provisions in the Criminal Procedure (Scotland) Act 1995 
and the Criminal Law (Consolidation) (Scotland) Act 1995. 
 
Council Decisions relating to the UK participation in the Schengen acquis in 
so far as they relate to the mutual legal assistance in criminal matters and 
aspects of international police co-operation are revoked. The proposed 
Regulations also amend the domestic legislation setting out the processes 
and mechanisms to deliver international mutual legal assistance i.e. The 
Crime (International Cooperation) Act 2003 and the Investigatory Powers At 
2016. This legislation is a mix of reserved and devolved competence. 
 
Proceeds of Crime 
 
The proposed Regulations amend the legislation dealing with proceeds of 
crime which is a complex mix of reserved and devolved competence. This 
includes amendments to the regime for recovering proceeds of crime under 
the Proceeds of Crime Act 2002 and the Serious Organised Crime and Police 
Act 2005. The law in this area is concerned with powers to prevent money 
laundering, counter terrorist financing and make the recovery of the proceeds 
of crime more efficient and effective. 
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The Criminal Justice and Data Protection (Protocol No 36) Regulations 2014 
is also amended. Schedule 1 of those Regulations (foreign property and 
foreign orders: Scotland) relates to the role and responsibilities of the Lord 
Advocate in relation to the sending to and receiving from other EU member 
states of orders for the restraint and confiscation of assets which are 
understood to be being used to commit crime or to be the proceeds of crime. 
 
Serious Crime and Fraud 
 
The proposed Regulations amend section 34 of the Serious Crime Act 2007. 
Part 1 of the 2007 Act makes provision in relation to Serious Crime Prevention 
Orders (SCPOs) and the terms in which they can be made by UK Courts. 
These civil orders are made to place a restriction or obligation on an individual 
or organisation such as travel or business restrictions aimed at tackling 
serious organised crime. 
 
Section 34 of the 2007 Act provides that an SCPO may only place restrictions 
on the freedom of a service provider established in an EEA state (other than 
the UK) to provide information society services to an EEA state, if certain 
conditions, set out in the legislation, are met. It also limits the terms which can 
be included in an order imposed on service providers of intermediary services 
(i.e. conduits or hosts). 
 
Section 34 was included in implementation of Directive 2000/31/EC on certain 
legal aspects of information society services– the “E commerce” Directive. 
The implementation of the E commerce Directive in this area is a complex mix 
of reserved and devolved competence. 
 
International Agreements 
 
The proposed Regulations include provision in relation to any potentially 
directly effective rights, powers, liabilities, obligations, restrictions, remedies 
and procedures which are derived from a number of international agreements 
entered into by the EU with third countries in the areas of mutual legal 
assistance in criminal matters, cross border co-operation in combatting 
terrorism and crime and the Schengen acquis. 
 
Financial Sanctions – offences created using section 2(2) 
 
Section 144 of the Policing and Crime Act 2017 Act modifies the application of 
section 2(2) of the European Communities Act 1972 to increase the maximum 
term of imprisonment for offences created under that power relating to 
financial sanctions. 

 
Views from external bodies 

 
8. The clerks approached a number of external organisations and individuals to 

seek their views, if any, on the proposals. This is in addition to the notification 
being placed on the Committee‟s website for public awareness. 
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9. In response, Police Scotland indicated that it had “nothing to add” at this stage.  
 
Additional briefing from the Scottish Government 
 
10. Parliamentary officials also asked officials in the Scottish Government for a 

response to a number of questions. The reply was as follows: 
 
Response by Scottish Government to queries raised by the Justice Committee 

on the notification submitted on the Law Enforcement and Security 
(Amendment) (EU Exit) Regulations 2018 

 
The Justice Committee has raised a number of queries in relation to the notification 
submitted in relation to the Law Enforcement and Security (Amendment) (EU Exit) 
Regulations 2018 and some wider matters connected with matters in this field.  For 
each of the points made by the Committee, we have set out the response of the 
Scottish Government below.  
 
The Committee has stated that the notification itself states that the impact of the SI 
on devolved areas will be to “reduce the scope of tools available to support tackling 
crime”.  
 
The Justice Committee has advised it would be helpful to know: 
 
(a) what will happen in relation to cross-border cooperation the day after a “no 
deal” exit, particularly in cases of emergency or imminent threat to life,  
 
Scottish Government response: As the UK is the Member State, the UK 
Government is co-ordinating the preparation of robust contingency plans for our 
security, law enforcement and criminal justice cooperation with EU partners across 
the UK. The Scottish Government is working closely with the UK Government, our 
operational partners, Police Scotland and the Crown Office and Procurator Fiscal 
Service and officials in the Northern Ireland Civil Service (and Welsh Government 
where apt) to consider how these plans work for Scotland so these can be put into 
action, if required.  
 
In the regrettable event of a no deal scenario, the Scottish Government shares the 
UK Government‟s view that the priority will be to ensure that we are able to transition 
our cooperation with European partners, and continue to work together through 
alternative channels. This includes, for example, non-EU mechanisms such as the 
relevant Council of Europe conventions which provide a basis upon which we can 
cooperate with European countries in this space. 
 
(b) whether there is anything the Scottish Government could do within its 
devolved powers to mitigate the reduction in the scope of crime-tackling tools. 
 
Scottish Government response:  Given the UK is the Member State, the UK 
Government are leading on negotiations with the EU.  The Scottish Government will 
continue to urge the UK Government to reach an agreement with the EU so that we 
can maintain a close relationship with the EU in the area of security, law 
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enforcement and criminal justice cooperation which is important for our operational 
partners to act quickly to prevent and detect crime across borders.  
 
Many of the EU tools that fall within the security, law enforcement and criminal 
justice cooperation framework are reserved or contain a mixture of reserved and 
devolved matters and need to be considered on a UK wide basis.  As noted above, 
the Scottish Government is working closely with Police Scotland and the Crown 
Office and Procurator Fiscal Service to consider how to mitigate the reduction in the 
scope of crime tackling tools as these impact on Scotland, given our separate 
criminal justice system, so these can be factored in to any planning for a no deal 
scenario being carried out across the UK. We will continue to press that any points 
which are specific to the separate criminal justice system in Scotland are also taken 
account of by the UK Government for the purpose of any negotiations with the EU.    
   
In relation to specific policy areas of the notification, the Justice Committee has 
asked the following questions:   
  
Child pornography 
 

 The Justice Committee query: the notification says “it does not appear 
that revocation would have any practical effect”. Can the Scottish 
Government be more definite about that? 

 
Scottish Government response: Council Decision 2000/375 is primarily a 
piece of minimum standards legislation. Should the UK leave the EU without a 
deal in March 2019, Scotland would still have in place the standards we are 
currently adhering to.  

 

 The notification says that the Council decision includes “material on 
cooperation… which will not be appropriate when the UK is no longer a 
member of the EU”.  The article of the decision on cooperation says: “Member 
States shall ensure the widest and speediest possible cooperation to facilitate 
an effective investigation and prosecution of offences concerning child 
pornography on the Internet in accordance with existing arrangements and 
agreements.” (article 2(1)) The Justice Committee has asked what will 
replace the arrangements for this cooperation after Exit Day?  Is there 
other provision, or will it be put in place, that will enable Scottish law 
enforcers to cooperate with law enforcers in EU Member States in 
relation to these offences, or will this cooperation cease? 

 
Scottish Government response: The UK‟s participation in future 
international agreements required to underpin international cooperation 
between law enforcement agencies is reserved and is the policy responsibility 
of the UK Government.    Should the UK leave the EU without a deal in March 
2019, the UK Government has advised that the priority will be to seek to 
continue to work together with EU Member States in this area through 
alternative channels.  
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 The Justice Committee query: specifically, the decision obliges Member 
States to “ensure that Europol (within the limits of its mandate) is 
informed of suspected cases of child pornography” (article 2(3)).  Is 
there other provision, or will it be put in place, that will enable 
cooperation with Europol to continue, or will the sharing of this 
information cease?  

 
Scottish Government response: Should the UK leave the EU without a deal 
in March 2019, the priority will be to continue to work together through 
alternative channels. The UK government have stated that the UK‟s future 
relationship with Europol would be a matter for negotiation. The Scottish 
Government shares the UK Government‟s aim of wanting a comprehensive 
agreement which protects shared law enforcement and criminal justice 
operational capabilities, including continued UK cooperation with EU law 
enforcement and criminal justice agencies, like Europol. 
 

Judicial Cooperation and Police Powers 
  
Justice Committee query:  the notification advises that the measures to be 
repealed enable the UK to share with and receive from EU Member States 
information such as criminal records, judicial advice, alerts, expertise and 
intelligence.  The notification advises that PRUM enables cooperation in 
combatting terrorism and cross-border crime through the automated exchange 
of DNA, fingerprint data and vehicle registration data.  Is there other provision, 
or will it be put in place, to enable these types of information to be exchanged 
after Exit Day, at least in cases of emergency and serious crime / terrorism? 
  
Scottish Government response:  Should the UK leave the EU without a deal in 
March 2019, the priority will be to continue to work together through alternative 
channels. As noted above, many of the EU tools contain reserved aspects (such as 
PRUM) and need to be considered on a UK wide basis. This includes, for example, 
non-EU channels such as Interpol and relevant Council of Europe conventions which 
provide a basis upon which we, and operational partners, mainly Police Scotland and 
Crown Office and Procurator Fiscal Service can cooperate with European countries 
in this space.  
 
General 
  
Justice Committee query:  the notification states that the impact on devolved 
areas will be to “reduce the scope of tools available to support tackling 
crime”.  What consideration has the Scottish Government given to mitigating 
this reduction, where possible, by bringing forward its own legislation to fill 
the gaps left by these repeals and amendments?  
 
Scottish Government response:   If the UK leaves the EU in March without a 
negotiated agreement in place, law enforcement agencies in all parts of the UK will 
lose access to tools within the EU framework (eg Schengen Information system II – 
the real time system for alerts for wanted persons and missing persons) which Police 
Scotland currently use to rapidly prevent and detect crime.   
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The majority of the EU tools in the security, law enforcement and criminal justice 
cooperation sphere are reserved (eg European Arrest Warrant) or contain a mixture 
of reserved and devolved aspects.  If any legislation is considered necessary to plug 
gaps, it will most likely need to be progressed on a UK wide basis.  If there is 
anything in a devolved area which the Scottish Government needs to bring forward 
legislation on, we will keep the Justice Committee informed.  
 
Justice Committee query: The notification advises that an Impact Assessment 
has been carried out by the UK Government and will be provided when the SI 
is laid (on 15 November).  Could a draft of the Impact Assessment be shared 
with the Committee now? 
 
Scottish Government response: the UK Government has advised that the Impact 
Assessment for this statutory instrument will not be available until it is laid in the UK 
Parliament.  The Scottish Government will share a copy of this Impact Assessment 
with the Committee when this is available.  
 
ACTION 
 
11. At today’s meeting, members will be asked if they are content to 

recommend that the Scottish Parliament gives its consent to the UK 
Parliament to pass these Regulations. If agreed to, the Convener will 
arrange for the publication of a short and factual report to this effect. 
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Justice Committee 

26th Meeting, 2018 (Session 5), Tuesday 23 October 2018 

Feedback from the Justice Sub-Committee on Policing 

Note by the clerk 

1. The Justice Sub-Committee on Policing met on 4 October 2018 when it took pre-
budget evidence, ahead of the Scottish Government’s publication of its draft 
budget for 2019-20.  

2. At its meeting on 4 October, the Sub-Committee took evidence from James Gray, 
Chief Financial Officer, and Martin Low, Acting Director of ICT of Police Scotland, 
and Kenneth Hogg, Interim Chief Officer of the Scottish Police Authority. 

3. The Sub-Committee heard that whilst Police Scotland’s digital, data and ICT 
strategy was a more complex reform programme, measures had been taken to 
avoid the same risks associated with the previous i6 strategy.  The ICT strategy 
proposes an incremental approach to implementation and the technology 
included within it has all been tested and used elsewhere in the public sector. 

4. Police Scotland confirmed that resolving the basic ICT issues that its officers and 
staff face is key, prior to investing in other technology.  Police Scotland’s four ICT 
priorities reflect this view.  These are investing in core operational policing 
systems and mobile access to officers, tackling current data challenges, and 
developing core infrastructure, which is an essential foundation to support these 
priorities. 

5. The Scottish Police Authority confirmed that its scrutiny would include 
consideration of a full business case for each ICT component, including any 
proposed third party contracts. It confirmed that the biggest challenge would be to 
secure the required £298m funding from the Scottish Government.  If this funding 
is not available then the SPA expects that a phased introduction of the ICT 
strategy would be required. 

6. Police Scotland’s ICT strategy is an issue which the Sub-Committee will return to.  
It requested regular updates on the progress of the ICT strategy, as they became 
available, the project road map, detailed figures on the costs of external 
consultants to date and, predicted future costs for supporting implementation of 
the ICT strategy. 

7. The Sub-Committee also considered wider policing issues.  It heard that the 
capital budget for Police Scotland was insufficient to meet its needs. The Sub-
Committee requested information on the number of vehicles that officers are 
unable to use due to lack of maintenance. 

8. It also considered the reduction of police support staff and the proposal to reduce 
police officer numbers by 300 by 2019-20.  The Sub-Committee requested 
information on the current number of police support staff and officers compared 
with the previous configuration. 
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9. The Sub-Committee will next meet on 25 October when it will consider its draft 
pre-budget report to the Justice Committee and its future work programme. 

 
 




